
In  the Matter of the Alternative Workweek  Program , Departm en t of 

Environm en tal Protection  

CSC Docket  No. 2011-3664 

 (Civ il Service  Comm iss ion , dec ided April 6, 2011)  

 

The Communica t ions Workers of America  (CWA), represented by 

Rosemarie Cipparu lo, Esq., request s a  stay of the approva l of the 

modifica t ion  of the Depar tment  of Environmenta l Protect ion’s (DEP) 

Alterna t ive Workweek Program (AWP) by the Cha ir /Chief Execut ive Officer  

(Cha ir /CEO) of the Civil Service Commission  (Commission) pending it s 

appea l to t he Super ior  Cour t  of New J ersey, Appella te Division .  

 

By way of background, on  November  8, 2010, DEP submit ted a  request  

to the Cha ir /CEO for  approva l of it s revised AWP.  After  an  in it ia l review, 

th is agency advised DEP to provide a  sta tement  ver ifying union  consulta t ion  

with  regard to it s AWP a nd provide fur ther  cla r ifica t ion  of it s revisions.  

Therea fter , on  December  1, 2010, DEP submit ted a  revised request  to the 

Cha ir /CEO to approve it s modified AWP.  DEP presented tha t  “[i]ssues with  

AWP have become more obvious especia lly as managers face decreasing 

sta ffing levels and diminish ing mora le.”  To dea l with  the issues, DEP 

presented the following modifica t ions to be effect ive March  12, 2011: 

elimina t ing dua l pa r t icipa t ion  in  AWP and the Volunta ry Fur lough Program 

(N .J .A.C. 4A:6-1.23); permit t ing only 1 AWP day off per  pay per iod; 

designa t ing Fr idays as the only day off; suspending AWP dur ing a  pay per iod 

in  which  there is a  holiday; disa llowing the use of vaca t ion , compensa tory, or  

pa id leave bank days in  conjunct ion  with  the AWP day; requir ing employees 

to work a t  least  from 9:00 a .m. to 4:00 p.m., bu t  no ea r lier  than  8:00 a .m.; and 

not ing tha t  a ll employees must  work a  minimum of 7.5 hours per  day.  

Fur ther , the revised AWP included a  provision  tha t  a llowed employees to 

request  an  except ion  to the modified AWP.  DEP mainta ined tha t  the 

modifica t ions would provide it  with  “the ability to main ta in  opt imum sta ffing 

levels dur ing a  pay per iod, while st ill offer ing employees the oppor tunity of a  

shor tened workweek in  which  to a t tend to family and life issues.”  It  a lso 

asser ted tha t  the rest r ict ion  of Fr idays as the only AWP day off would 

enhance it s “customer  service abilit ies.”  Fur ther , DEP sta ted tha t  “these 

modifica t ions will bet ter  serve the public while st ill a ffording employees with  

a  pr ivilege extended to them for  the past  18 years.”  It  a lso advised tha t  on 

November  12 and November  18, 2010, it  met  with  CWA.  At  tha t  t ime, it  

in formed CWA tha t  it  would be termina t ing the program.  However , a fter  

fur ther  review, DEP decided to submit  a  modified AWP plan  to the 

Cha ir /CEO.  On December  20, 2010, the Assistan t  Director  of Classifica t ion 

and Compensa t ion  with  th is agency wrote t o DEP, advising tha t  the revisions 

to it s AWP were reviewed and were “consisten t  with  the provisions of 



N .J .A.C. 4A:6-2.7.”
1
 Thus, DEP’s modified AWP was approved.  It  is noted 

tha t  on  December  2, 2010 pr ior  to the approva l, DEP sent  a  depar tment -wide 

e-mail to employees descr ibing the modifica t ions and advising the employees 

of the March  12, 2011 effect ive da te. 

 

By let ters da ted J anuary 3, 2011 and J anuary 13, 2011, CWA objected 

to the approva l of the modified AWP, request ing tha t  DEP be required to 

engage in  fur ther  consulta t ion  with the union  and a ffected employees.  It  

indica ted tha t  1,659 employees or  approximately 57% of employees of DEP 

par t icipa te in  AWP.  CWA argued tha t  tha t  the modifica t ion  eliminated 

approximately half of the year  du r ing which  AWP can  be taken  by 

suspending AWP dur ing a  pay per iod in  which  there is a  holiday.  Moreover , 

it  ma in ta ined tha t  DEP sent  the Cha ir /CEO an  ea r lier  modifica t ion  request , 

da ted November  8, 2010, pr ior  to consult ing with the union  and DEP 

misrepresented to CWA tha t  it  was going to elimina te AWP a ltogether .  

Given  the foregoing, CWA conten ded tha t  DEP’s discussion  with  the union 

was in  bad fa ith  and viola ted N .J .A.C. 4A:6-2.7(i).  Thus, it  ma in ta ined tha t  

the Commission  shou ld reject  the modifica t ion  request  or  refer  t he mat ter  to 

a  neut ra l a rbiter .  Fur ther , CWA cla imed tha t  despite DEP’s posit ion  tha t  it  

needed to cu r ta il AWP for  opera t iona l and customer  service reasons, DEP 

never  gave any specifics.  In  addit ion , CWA mainta ined that  DEP fa iled to 

meet  the standards set  for th  in  N .J .A.C. 4A:6-2.6(d) to modify it s AWP, in  

pa r t icu la r , it  did not  submit  sufficien t  just ifica t ion  for  the change or  

sta t ist ica l da ta  to suppor t  the modified program.  Moreover , CWA indica ted 

tha t  the modified AWP disregards the pr imary mot iva t ion  for 

implementa t ion  of the program in  the 1990’s, which  was to reduce a ir  

emissions through reduced commutes per  week.   

 

On J anuary 19, 2011, the Cha ir /CEO responded to CWA’s request  to 

reject  DEP’s modified AWP or  to defer  the mat ter  to an  a rbiter .  He indica ted 

tha t  N .J .A.C. 4A:6-2.7(i) was not  viola ted since the regula t ion  does not  

manda te union  consu lta t ion .  Ra ther , it  provides tha t  appoin t ing author it ies 

merely “should” consult  with  the unions pr ior  to implementa t ion  of AWPs.  

However , the Cha ir /CEO emphasized tha t  DEP did in  fact  consu lt  with  CWA 

pr ior  to the modified AWP’s implementa t ion , which  was effect ive March  12, 

2011.  Fur thermore, the CEO/Cha ir  advised tha t  approva l of t he modified 

AWP was not  cont ingent  upon union  agreement , bu t  was subject  to approval 

by this agency.  Thus, the Cha ir /CEO denied CWA’s request .  CWA replied on 

February 21, 2011, arguing tha t  the Chair /CEO had no author ity to approve 

                                            
1
  It  is noted tha t  the former  Commission er  of Per sonn el wou ld refer  AWP requ ests to th e 

Classifica t ion  and Compensa t ion  un it  for  processin g.  In  line with  tha t  past  pract ice, DEP’s 

requ est  in  th is mat t er  was r eviewed by the Cla ssifica t ion  and Compensa t ion  un it  and th e 

Assistan t  Director  of Classifica t ion  and Compen sa t ion  rendered a  decision .  

 



the modified AWP, as the fu ll Commission  must  render  a  determina t ion  in  

writ ten  record appea ls, pursuant  to N .J .S .A. 11A:2-6(b).  Fur ther , CWA 

asser ted tha t  a  conflict  was crea ted when the Cha ir /CEO was involved in  the 

in it ia l decision  of DEP before consulta t ion  with  the union .  Therefore, CWA 

mainta ined tha t  it  was impera t ive tha t  the fu ll Commission  render  a  

decision .  In  a  let ter  response, da ted February 24, 2011, t he Cha ir /CEO 

advised tha t  DEP’s establishment  of an  AWP and the approva l of such  a  

program are not  mat ters subject  to appea l under  N .J .S .A. 11A:2-6(b).  

Fur ther , he sta ted tha t  the Commission does not  have the au thor ity to 

manda te tha t  DEP par t icipa te in  such  a  program.  S ee In  the Matter of the 

S tate Voluntary Furlough Program  for Fiscal Y ear 2011  (CSC, decided J une 

23, 2010) (In  denying the pet it ioners’ request s to extend the eligibility 

requirement  for  volunta ry fur lough, the Commission  indica ted tha t  “t he ru les 

govern ing the permit ted a lterna t ives [such  as flex-t ime programs, AWPs, and 

adjusted hours of opera t ion] a re permissive in  na ture and the Commission  

does not  have the au thor ity to manda te an  appoin t ing author ity to 

pa r t icipa te in  any of these programs.”)  

 

In  the instan t  mat ter , CWA seeks a  stay of the approva l of DEP’s 

modified AWP by the Cha ir /CEO pending its appea l to the Appella te Division 

tha t  the Cha ir /CEO lacked the au thor ity to approve the modifica t ions to the 

AWP and should have presented the mat ter  to the en t ire Commission .  It  

ma in ta ins tha t  employees will suffer  ir reparable ha rm, which  money 

damages cannot  repair , if the stay is not  granted.  CWA emphasizes tha t  

more than  1600 employees pa r t icipa te in  the AWP, which  has been  in  effect  

since the 1990’s.  The employees rely on  the AWP for  ch ild ca re, for  elder  

ca re, and to tend to medica l issues.  Fur thermore, CWA reitera tes tha t  the 

Cha ir /CEO “acted ou tside h is au thor ity when he unila tera lly approved the 

DEP AWP modifica t ions” ra ther  than  submit  the proposa l to the Commission 

for  approva l.  It  submits tha t  the Legisla ture elimina ted the Depar tment  of 

Personnel, the Merit  System Board, and the Commissioner  of Personnel and 

t ransfer red dut ies to the en t ire Commission .  Thus, the Cha ir /CEO had no 

author ity to render  a  determina t ion .  Moreover , CWA presents t ha t  DEP will 

not  suffer  any harm if th is stay request  is granted.  AWP has been  in  place 

for  many years and any hardship will fa ll on  the employees and not  DEP.   

 

In  response, DEP mainta ins  tha t  it  is un likely tha t  CWA will be 

successful in  it s appea l to the Appella te Division  since DEP was in  

compliance with  Civil Service law and ru les per ta in ing to it s AWP request .  

Addit iona lly, it  sta tes tha t  employees have numerous other  opt ions to 

address life situa t ions, such  as taking persona l leave t ime, applying to 

pa r t icipa te in  DEP’s Volunta ry Fur lough Program, and request ing federa l 

and Sta te Family leave, etc.  DEP a lso main ta ins tha t  a  stay of it s modified 

AWP will adversely a ffect  DEP’s “ability to meet  it s core mission  to protect  



the public hea lth  and environment  of the Sta te.”  It  submits tha t  it  would be 

in  the public in terest  to modify the AWP to address management  cha llenges 

in  providing necessa ry services.  In  th is r egard, the former  AWP permit ted 

the major ity of employees to take a  day off each  week of the yea r , and if the 

day fell on  a  holiday, employees were a llowed to choose another  day of the 

week as an  AWP day.  DEP asser t s tha t , with  the modified AWP, DEP will 

have the “ability to main ta in  opt imum sta ffing levels on  any given  day of the 

week.”  Therefore, it  u rges the Commission  to deny CWA’s request  for  stay.  

 

In  response, CWA reitera tes tha t  the Cha ir /CEO did not  have the 

au thor ity to approve the AWP modifica t ions because of the s ta tu tory 

amendment  conferr ing a ll powers from the former  Commissioner  of 

Personnel to the en t ire Commission .  Thus, it  contends tha t  the Commission  

must  stay the changes to the AWP unt il a  proper  review of the modifica t ions 

is conducted by the Commission .  Alterna t ively, it  u rges the Commission  to 

reject  the modifica t ion  based on  DEP’s fa ilure to adhere to the standards for  

modifica t ion  under  N .J .A.C. 4A:6-2.6(d).  Specifica lly, it  a rgues tha t  DEP did 

not  provide a  sta tement  of impact  on  services to the public or  agency 

clien tele.  S ee N .J .A.C. 4A:6-2.6(d)2.  Although DEP indica ted tha t  customer  

service would improve by modifying the AWP, DEP fa ils to expla in  how the 

improvement  will actua lly occur  or  how customer  service su ffers under  the 

current  AWP.  For  example, CWA sta tes tha t  there is an advantage to the 

public to a llow employees to work pr ior  to 8:00 a .m. since an  inspector  would 

be able to visit  more sites in  an  extended day.  CWA a lso contends tha t  DEP 

fa iled to advise how individual flexit ime schedu les and changes would be 

approved pursuant  to N .J .A.C. 4A:6-2.6(d)6.  It  notes tha t  a lthough the 

modified AWP includes a  provision  to a llow employees to request  an  

exempt ion , it  sta tes tha t  “[e]ach  and every exempt ion  request  was denied, 

regardless of reason  . . . even  for  dire hea lth  or  family considera t ion .”  CWA 

submits cer t ifica t ions of two employees as examples of how the modified AWP 

is severely a ffect ing these employees.  One employee expla ins tha t  h is 

daughter , who was born  prematurely in  2009, cann ot  be placed in  day ca re 

due to hea lth  issues.  With  the former  AWP, he and h is wife, who is a lso a  

DEP employee, were able to have a  four -day compressed workweek and use 

volunta ry fur lough to take ca re of their  daughter .  Another  employee sta tes 

tha t  she has mult iple sclerosis and was previously a llowed to work four  days 

and a r r ive a t  work before 8:00 a .m. to have access to a  close pa rking space 

and leave pr ior  to 4:00 p.m.  She indicates tha t  she gets “t remendously 

fa t igued” by 4:00 p.m., which  makes her  commut ing dangerous.  Both 

employees note tha t  they have successfully worked in  their  posit ions under  

the former  AWP.  CWA mainta ins tha t  there is no evidence to suppor t  the 

asser t ion  tha t  pa id sick leave or  unpa id leave will address the foregoing 

concerns or  tha t  vaca t ion  leave would be approved to address these concerns.  

It  is noted tha t  the agency has a lso received numerous e -mails from DEP 



employees, expla ining the effect  of the modified AWP on their  lives, object ing 

to the revised AWP, and request ing tha t  the Commission  reject  the same.  

 

Fur thermore, CWA takes except ion  to DEP’s sta tement  tha t  the 

modified AWP would meet  it s core mission  to protect  the hea lth  and 

environment  of the Sta te.  It  a sser t s tha t  the sta tement  is vague and cont ra ry 

to fact s.  In  regard to the la t ter , it  submits tha t  a  compressed workweek 

reduces commutes and the use of vehicles, thereby reducing a ir  emissions 

and pollu t ion .  Moreover , CWA present s tha t  the Clean Air  Act  Amendments 

of 1990 required employers of over  100 employees to comply with  manda tory 

t r ip-reduct ion  programs for  commut ing employees.  In  response, DEP 

developed Employer  Tr ip Reduct ion  (ETR) Programs and one of the 

components of the cu rrent  program includes the AWP.  CWA contends tha t  

DEP cannot  just ify promot ing such  programs on  it s website as pa r t  of it s 

mission  to reduce a ir  emissions and then  reduce the AWP for  it s own 

employees, causing an  increase of n it rous oxide in  the a ir  per  year .  F ina lly, 

CWA contends tha t  DEP “is reneging on  pr ior  sta tements to the Commission  

of the effect iveness and benefit s of AWP.”  In  tha t  regard, it  sta tes tha t  when 

the Commission  no longer  extended the volunta ry fur lough program by ru le 

relaxa t ion , it  required DEP to submit  a  plan  to address the employees’ need 

for  flexible work hours while ba lancing opera t iona l needs.  CWA indica tes 

tha t  DEP poin ted main ly to it s “mature AWP.”    

 

CONCLUSION  

 

 CWA request s a  stay of the Cha ir /CEO’s approva l of DEP’s modified 

AWP pending it s appea l to the Appella te Division.  It  contends tha t  th e 

Cha ir /CEO lacked the au thor ity to approve the revisions due to sta tu tory 

amendments and a rgues tha t  DEP fa iled to comply with  the requirements for  

modifica t ion .  N .J .A.C. 4A:2-1.2(c) provides the following factors for  

considera t ion  in  evalua t ing a  reques t  for  stay: 

1. Clear  likelihood of success on  the mer it s by the pet it ioner ; 

2. Danger  of immedia te or  ir reparable ha rm; 

3. Absence of substant ia l in jury to other  pa r t ies; and  

4. The public in terest . 

 

Also, N .J .A.C. 4A:2-1.2(f) a llows a  pa r ty, a fter  receiving a  final 

administ ra t ive decision  by the Commission  and upon filing an  appea l to the 

Appella te Division , to pet it ion  the Commission  for  a  stay pending the decision  

of the Appella te Division .  S ee also, N .J . Court R ules 2:9-7.   

  

 In it ia lly it  must  be emphasized tha t  the funct ion  of administ ra t ive 

agencies and their  place in  the governmenta l scheme a re well established.  



Gloucester Coun ty Welfare Board  v. Civil S ervice Com m ission , 93 N .J . 384, 

389 (1983).  Agencies like the Civil Service Commission  a re proper ly 

ca tegor ized as pa r t  of the execut ive branch  of government  in  tha t  they 

“exercise execut ive power  in  administer ing legisla t ive au thor ity select ively 

delega ted to them by sta tu te.”  Id . (cit ing City of Hackensack  v. Winner, 82 

N .J . 1, 28 (1980)).  Recognizing the execut ive funct ion  of administ ra t ive 

agencies, cour t s a re aware tha t  the judicia l capacity to review administ ra t ive 

act ions is limited.  Id . a t  390. 

 

Moreover , cour t s can  in tervene only in  those ra re circumstances in  

which  an  agency act ion  is clea r ly inconsisten t  with  it s sta tu tory mission  or  

with  other  Sta te policy.  Although somet imes phrased in  terms of a  sea rch  for  

a rbit ra ry or  unreasonable agency act ion , the judicia l role in  reviewing agency 

acts is rest r icted to three inquir ies: (1) whether  the agency’s act ion  viola tes 

express or  implied legisla t ive policies, tha t  is, did the agency follow the law; 

(2) whether  the record conta ins substant ia l evidence to suppor t  the findings 

on  which  the agency based it s act ion; and (3) whether  in  applying the 

legisla t ive policies to the fact s, the agency clea r ly er red in  reaching a  

conclusion  tha t  could not  reasonably have been  made on  a  showing of the 

relevan t  factors.  S ee Karins v. City of Atlantic City, 152 N .J . 532, 540 (1998); 

Mazza v. Board  of T rustees, Police and Firem en’s R etirem ent S ystem , 143 N .J . 

22, 25 (1995) (cit ing Cam pbell v. Departm en t of Civil S ervice, 39 N .J . 556, 562 

(1963)). 

 

In  fur therance of th is policy cour t s have enuncia ted severa l pr inciples.  

The grant  of au thor ity to an  administ ra t ive agency is to be libera lly 

const rued to enable the agency to accomplish  the Legisla ture’s goa ls.  

Gloucester County Welfare Board , 93 N .J . a t  390 (cit ing United  Bldg. & 

Constr. T rades Council v. Mayor of Cam den, 88 N .J . 317, 325 (1982)).  A 

st rong presumpt ion  of reasonableness accompanies an  administ ra t ive 

agency’s exercise of sta tu tor ily-delega ted responsibility.  Id . a t  390-391.  

(cit ing City of N ewark  v. N atural R esources Council, 82 N .J . 530, 539 (1980), 

cert. denied , 449 U.S . 983 (1980). “[C]our t s a re not  free to subst itu te their  

judgment  as to the wisdom of a  pa r t icu la r  administ ra t ive act ion  for  tha t  of 

the agency so long as tha t  act ion  is sta tu tor ily au thor ized and not  otherwise 

defect ive because a rbit ra ry or  unreasonable . . .”  Id . a t  391 (cit ing N ew 

J ersey Guild  of Hearing Aid  Dispensers v. Long, 75 N .J . 544, 562-63 (1978)). 

“[T]he genera lly accepted gauge of administ ra t ive factua l fina lity is whether  

the factua l findings are suppor ted by substant ia l evidence.”  Id . (cit ing Freud  

v. Davis, 64 N .J . S uper. 242, 246 (App. Div. 1960)).  That  issue has 

somet imes been  sta ted: “Could a  reasonable man, act ing reasonably, have 

reached the decision  sought  to be reviewed, from the evidence found in  the 

en t ire record, including the inferences to be drawn therefrom?” Id .   
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 Upon review of the tota l r ecord, CWA has not  presented a  clea r  

likelihood of success on  the mer it s of it s appea l to the Appella te Division .  In  

th is regard, t he instan t  mat ter  involves the sta tu tory changes which  took 

effect  in  2008.  Specifica lly, on  J une 30, 2008, Public Law 2008, Chapter  29 

was signed in to law and took effect , changing the Merit  System Board to the 

Commission , abolish ing the Depar tment  of Personnel and t ransfer r ing it s 

funct ions, powers and dut ies pr imar ily to the Commission .  As a  resu lt , 

N .J .S .A. 11A:2-6(b) was amended to make reference to the au thor ity of the 

Commission , ra ther  than  the Merit  System Board, to render  fina l 

administ ra t ive decisions on  writ ten  record appea ls.  N .J .S .A. 11A:2-11 was 

a lso amended to reflect  the t ransfer  of addit iona l powers and dut ies of the 

Commissioner  of Personnel to the Commission .  In  tha t  regard, N .J .S .A. 

11A:2-11(e) au thor ized the Commission  to “plan , evalua te, administer  and 

implement  personnel programs and policies in  Sta te government  and polit ica l 

subdivisions opera t ing under  th is t it le.”  Fur ther , N .J .S .A. 11A:6-24 was 

amended to reflect  the Commission’s power  to “adopt  ru les for  the 

implementa t ion  of hours of work,  over t ime compensa t ion , and holiday pay 

programs, which  sha ll include but  need not  be limited to applica t ion  and 

eligibility procedures.”  With  regard to the establishment , modifica t ion , and 

termina t ion  of AWPs, N .J .A.C. 4A:6-2.7 provides in  relevant  pa r t  tha t : 

 

(a ) Appoin t ing author it ies may establish  a lterna t ive workweek 

programs, such  as a  four  day workweek, t o accommodate 

opera t iona l and/or  employee needs. 

*   *   * 

(c) An appoin t ing author ity may limit  pa r t icipa t ion  in  an 

a lterna t ive workweek program to selected groups of job t it les, 

work unit s and/or  work loca t ions to accommodate opera t ional 

needs. 

*   *   * 

(e) Appoin t ing author it ies shall develop, subject  to Depar tment  

of Personnel approva l, appropr ia te sick, vaca t ion and 

administ ra t ive leave schedules for  employees pa r t icipa t ing in  an 

a lterna t ive workweek program. 

*   *   * 

(g) Establish m en t, m odification  or term in ation  of an  

a ltern ative  w orkw eek program  sh all n ot becom e  e ffec tive  

w ith out th e  approval of th e  Com m iss ion er.   Requests for  

these act ions must  be submit ted a t  least  30 days in  advance of 



the proposed effect ive da te to the Depar tment  of Personnel a nd 

sha ll include the same items listed in  N .J .A.C. 4A:6-2.6(d). 

 

(h) An  appoin t ing author ity may author ize a  complete or  pa r t ia l 

t emporary suspension  of the a lterna t ive workweek program if 

required by opera t iona l needs.  With in  10 days of the suspension  

of the program, the appoin t ing author ity sha ll submit  to the 

Commissioner  a  fu lly deta iled just ifica t ion  and specify the 

dura t ion  of the suspension . 

(i) Appoin t ing author it ies sh ou ld  consult  with  a ffected 

negot ia t ions representa t ives concern ing a lterna t ive workweek 

programs before implementa t ion . 

 

 Moreover , N .J .S .A. 11A:11-3 provides in  relevant  pa r t  tha t  a  

regula t ion  which  refers to the Depar tment  of Personnel, Commissioner  of 

Personnel, or  Mer it  System Board sha ll mean the Commission .   

 

 Although it  is clea r  tha t  the Depar tment  of Personnel was abolished, it  

was never  the in ten t ion  of the Legisla ture to take away the agency’s 

responsibility to perform adm in is trative  day-to-day tasks , such  as 

render ing determina t ions on  mat ters concern ing examina t ions, eligible list s, 

classifica t ion , layoffs, and in  th is case, approva l of AWP modifica t ions.  These 

decisions a re appropr ia tely made by agency sta ff, and the head of th is agency 

is the Cha ir /CEO.  The Legisla ture specifica lly established tha t  the 

“cha irperson  will be the ch ief execut ive officer  and administ ra tor  of the 

commission  and is to devote fu ll t ime the dut ies of the posit ion .”  Assembly 

Budget  Commit tee Sta tement , Public Law 2008, Chapter  29.  In  fact , a  ru le 

amendment  cla r ifies the legisla t ive in ten t  tha t  the Cha irperson  serves as the 

administ ra tor , the CEO, and the appoin t ing author ity of the agency.  S ee 43 

N .J .R . 336(a).
2
  The CEO por t ion  of the t it le would be superfluous unless 

there was an  agency to administer  the day-to-day responsibilit ies, which  a re 

not  and cannot  be performed by par t -t ime Commission  members.  It  must  be 

emphasized tha t  the Commission  meets only once or  twice a  month  and 

reta ins it s adjudica t ive and ru lemaking author ity while the Cha ir /CEO 

performs the administ ra t ive dut ies associa t ed with  the day-to-day opera t ion 

of the agency.  If the ability of the agency and Cha ir /CEO to perform 

administ ra t ive ta sks were to be elimina ted, the opera t ion  of the agency to 

implement  the Civil Service Act  would come to a  ha lt .  Clea r ly, the 

Legisla ture could not  have in tended such  a  resu lt . 

 

                                            
2
  Th e public h ear ing on  the ru le proposa l was held on  March  17, 2011, bu t  n o member  of th e 

public appeared to presen t  comments on  th e proposa l.  I f CWA has a  comment  on  th e ru le 

proposa l, it  may su bmit  a  wr it t en  commen t  by Apr il 23, 2011.  



 In  other  words, the st a tu tory amendment  does not  change the meaning 

of every ru le delineated in  Tit le 4A of the Administ ra t ive Code or  funct ion  

which  must  be performed by the agency or  Cha ir /CEO.  It  would be absu rd 

for  the Legisla ture to say that  every funct ion  set  for th  in  the ru les must  now 

be performed by the pa r t -t ime Commission  members, and tha t  no funct ions 

a re performed by the fu ll-t ime sta ff.  As indica ted above, administ ra t ive day-

to-day tasks a re perform ed by th is agency.  For  example, N .J .A.C. 4A:3-3.1(a ) 

provides tha t  “Each  posit ion  in  the ca reer  and unclassified services sha ll be 

assigned by the [Civil Service Commission] to a  job t it le.” (emphasis added)  

There a re near ly 200,000 posit ions in  Sta te and loca l service.  Surely, the 

Legisla ture could not  have in tended tha t  the pa r t -t ime Commission  members 

would take on  this responsibility.  Other  regula t ions address funct ions tha t  

must  be acted on  by th is agency, including N .J .A.C. 4A:3-3.3, which  provides 

tha t  th is agency sha ll implement  and administer  classifica t ion  plans; 

N .J .A.C. 4A:4-2.2, which  provides tha t  th is agency sha ll administer  

examina t ions for  appoin tment  in  the compet it ive division  of the ca reer  

service; N .J .A.C. 4A:4-3.1, which  provides th a t  th is agency sha ll establish 

eligible list s; N .J .A.C. 4A:4-4.2, which  provides tha t  th is agency sha ll issue or  

au thor ize the issuance of cer t ifica t ions to appoin t ing author it ies conta in ing 

the names and addresses of the eligibles with  the h ighest  rankings on  the 

appropr ia te list ; N .J .A.C. 4A:4-5.2(a )2, which  provides tha t , in  Sta te service, 

th is agency may extend on  request  of an  appoin t ing author ity a  working test  

per iod; N .J .A.C. 4A:4-7.1, which  provides tha t  th is agency sha ll approve 

temporary and emer gency t ransfer s; N .J .A.C. 4A:8-1.1(b), which  provides 

tha t  th is agency sha ll determine senior ity and sha ll designa te la tera l, 

demot iona l and specia l reemployment  r ights for  a ll ca reer  service t it les pr ior  

to the effect ive da te of the layoff; and N .J .A.C. 4A:8-1.4(a ), which  provides 

tha t  th is agency sha ll approve layoff plans.  

 

 In  addit ion , it  is well established tha t  substant ia l deference is made to 

an  administ ra t ive agency’s in terpreta t ion  and applica t ion of it s own  

regula t ions provided tha t  they do not  contravene legisla t ive dicta te or  policy.  

S ee e.g., Manuel Gonzalez v. Essex Coun ty Welfare Board , Docket  No. A-341-

93T1 (App. Div. March  18, 2004).  In  Gonza lez, the Merit  System Board 

awarded back pay to an  employee pursuant  to a  ret roact ive applica t ion  of an 

amended regula t ion .  The Appella te Division  determined tha t  it  was with in 

the Merit  System Boa rd’s au thor ity and discret ion  to accord ret roact ive effect  

since there was no doubt  tha t  the regula t ion  was not  in tended to accord new 

substant ive r ights, bu t  ra ther , it  was in tended to codify long-st anding policy 

and pr ior  course of act ion .  Simila r ly, in  the present  case, it  was appropr ia te 

for  the Cha ir /CEO as the administ ra tor  of the agency to address the 

object ions of CWA and grant  fina l approva l of the  modified AWP as was 

previously done by the Commissioner  of Personnel under  the language of 

N .J .A.C. 4A:6-2.7 pr ior  to the sta tu tory amendment .  It  was not  the in ten t ion 



of the Legisla ture, a s fu lly expla ined above, to make a  substant ive change to 

the approva l process.  It  is reitera ted tha t  the ru le amendment  addresses the 

role of the Cha ir /CEO.  Thus, fina l approva l on  administ ra t ive mat ters, such  

as AWP modifica t ions, must  rest  with  the Cha ir /CEO or  h is au thor ized 

delega te.  Therefore, based on  the foregoing, CWA has not  presented a  clea r  

likelihood of success on  the mer it s of it s appea l to the Appella te Division.   

 

 Addit iona lly, CWA contends tha t  DEP  fa iled to comply with  the 

requirements for  modifica t ion  of it s AWP as it  did not  present  sufficien t  

just ifica t ion .  Employees a lso submit  tha t  the changes will adversely a ffect  

their  persona l lives.  I t  is emphasized tha t  an  appoin t ing author ity has the 

discret ion  to establish  an  AWP .  N .J .A.C. 4A:6-2.6(a ) provides in  pa r t  tha t  

appoin t ing author it ies m ay  establish  a lterna t ive workweek programs.  

However , once an  AWP is established, a  request  to modify the program must  

be submit ted to th is agency and include items listed in  N .J .A.C. 4A:6-2.6(d) 

as follows:  

 

1. J ust ifica t ion  which  rela tes the requested act ion  to 

opera t iona l and employee needs; 

2. Sta tement  of impact  on  services to the public or  agency 

clien tele; 

3. Deta ils of the core t ime, flexible t ime and mea l per iods; 

4. Groups of job t it les, work unit s and/or  work loca t ions to 

be covered by the program; 

5. Procedures govern ing employee par t icipa t ion  in  the 

program; 

6. Approva l procedures for  individua l flexit ime schedules 

and changes; 

7. Provisions for  giving employees a t  least  two weeks ’ not ice 

of t ermina t ion  of the program; 

8. Monitor ing and evalua t ion  procedures; and  

9. Name, address and telephone number  of the program 

administ ra tor . 

 

 The Commission  disagrees with  CWA tha t  DEP fa iled to present  

informat ion  to meet  the it ems listed  in  N .J .A.C. 4A:6-2.6(d).  DEP present s 

tha t  in  order  to serve the public bet ter  and to address decrea sing sta ffing 

levels, a  modified AWP was necessa ry.  Regardless of the mot iva t ion  in  

establish ing the program, DEP’s current  concern  involves sta ffing.  Indeed, 

modifying the program as presented will provide opt imum sta ffing levels 

dur ing a  pay per iod.  The Commission  is sa t isfied tha t  DEP presented 

sufficien t  just ifica t ion .  Fur ther , the modifica t ion  request  gives deta ils 

regarding the core t ime, procedures, and effect ive da te.  Thus, CWA has 



fa iled to demonst ra te a  clea r  likelihood tha t  it  would be successful in  

cha llenging the approva l of the modified AWP.   

 

 In  addit ion , a lthough the former  AWP had been  implemented for  many 

years, it  must  be reitera ted tha t  AWPs a re discret ionary.  Modifica t ion  of an 

AWP does not  t ake away an  employee’s en t it lement .  Moreover , the 

employees were provided with  the in tended modifica t ions by e -mail on 

December  2, 2010 and have been provided with  well more than two weeks’ 

not ice.  Thus, there is no danger  of immedia te or  ir reparable ha rm in  the 

approva l of the modified AWP  by the Cha ir /CEO.  The employees have had 

ample not ice of the revisions to the AWP and may adjust  their  lives 

accordingly.  The Commission  notes tha t  Sta te workers a re a fforded generous 

leave t ime and may request  a  leave of absence without  pay to a t tend t o 

persona l issues or  pa r t icipa te in  DEP’s Volunta ry Fur lough Program.  S ee 

N .J .A.C. 4A:6-1.1 et seq. and N .J .A.C. 4A:6-1.23.  It  is in  the public in terest  to 

approve th is AWP modifica t ion  and not  grant  the stay request .  DEP submits 

tha t  it  would be able t o bet ter  serve the public if there is an  opt imum sta ffing 

level.  DEP is in  the best  posit ion  to ascer ta in  the needs of it s customers, who 

may be adversely a ffected should fu r ther  issues a r ise in  sta ffing.     

 

 As a  fina l note, CWA takes issue with  the t iming of DEP’s 

consulta t ion .  However , DEP did consult  with  the union  pr ior  to 

implementa t ion  of the modified AWP.  CWA does not  present  a  convincing 

a rgument  tha t  a  conflict  of in terest  existed with  the Cha ir /CEO or  th is 

agency.  The record demonst ra tes th a t  in  processing the request , the 

Classifica t ion and Compensa t ion  unit  ensured tha t  DEP provided a  

sta tement  tha t  it  met  with  the union .  It  a lso requested cla r ifica t ion  of DEP’s 

revisions.  Thus, r a ther  than  exhibit ing a  conflict  of in terest , the 

Classifica t ion  and Compensa t ion  unit  demonst ra ted a  competent  review of 

DEP’s request  and ensured tha t  DEP was in  compliance with  regula tory 

cr iter ia .   

 

 The Commission  notes tha t  the main  issue in  th is stay request  

involves the Cha ir /CEO’s denia l of CWA’s reques t  to present  DEP’s 

modifica t ions of it s AWP to the en t ire Commission  for  approva l.  Since the 

en t ire Commission  has approved DEP’s modified AWP, the stay request  is 

a rguably moot .  Nonetheless, the Commission  has considered the established 

cr iter ia  for  gra nt ing a  stay and does not  find sufficien t  cause to grant  CWA’s 

request .  The Commission  has a lso ca refully reviewed the modified AWP and 

adopts the decision  of the Assistan t  Director  of Classifica t ion and 

Compensa t ion , and the fina l approva l of the Cha ir /CEO, tha t  DEP’s revised 

AWP is “consisten t  with  the provisions of N .J .A.C. 4A:6-2.7.”  Accordingly, 

the Commission  approves DEP’s modified AWP.   

 



ORDER 

 

Therefore, it  is ordered tha t  the request  for  a  stay be denied.  It  is 

fur ther  ordered tha t  the modifica t ion  of DEP’s AWP is approved.   

 

This is the fina l administ ra t ive determina t ion  in  th is mat ter .  Any 

fur ther  review should be pursued in  a  judicia l forum. 

 

 


